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ABSTRACT 5

A suit was brought ty Frances E. Davis against
_Southeastern Community Colliege, which had denied her admission to its
nursing prcgram because of her serious hearing disability. (An
audiologist's report indicated that she cannot understand speech
directed tc her except ty lipreading.) She alleged that this denial
constitvted a violation of section 504 of the Rehabilitation ‘Act cf
1973 which prohibits discrimination against an "ctherwise qualified
bandicagped individual" in federally funded programs "solely ty
reason of his handicap." In the original decisicn, the Federal
pistrict Court found that no such discrimination existed in this
case, but its decision was reversed by the Court cf Appeals. The suit
wa's then brought to the U.S. Supreme Court which held: there was no
violation of section 504 since nothing in that section prohitits
edncational institutions frem requiring reascnable physical
gualifications for admission to a clinical training program. Imn its
ananimous decision, the Court stated that Southeastern would be
required tc lcwer the standards of its nursing prcgram to accomodate
Davis' handicap and that the law did not require such a substantial
modification in educational procrams. (ELG)
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NOTE: Where it is feastble, a syllabus (headnote) will b ya-
leased, ar 18 being done Io conbectlon with this ease, &t ths time
the opinton is 1ssued. The syllabus conctitutes no part of the o
of the Court but has been prepared by the Reporter of Decisicns
the convenlence of the reader. SBce United Stator v. Delrolt Luml
Co., 200 U.B, 321, 837.

Syllabus

SOUTHEASTERN COMMUNITY COLLEGE v. DAVIS
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
FOURTH CIRCUIT

No, Ts=T11. Argued April 23, 1979—Decided June 11, 1979

Re=pondent, who suffers from a serious h»aring disability and who seeks to
be trained a= s regi<tered nurse, wa= denied admission to the nursing
program of petitioner Southeastern Community College, a state inatitu-
tion that receives fedsral fund=, An awliologist's report indicated that

to her exeapt through lipreading, and petitioner réjected respondent's
application for admission because it believed her hearing disability made
it impossible for her to participate safely in the normal inieal training
program of to care safely for patients. Respondent then filed suit
against petitioner i

in Federal Distriet Court alieging, infzr alia, a violation
of § 504 of the Rehabilitation Act of 1973, which prohibits discrimination
againgt an “otherwize qualified haudicapped individual” in federally
funded programs “solely by reason of his handicap.” The District
Court entered judgment in favor of petitioner, confirming the audi-
ologist's findings and concluding that respondent’s handicap prevented
her from safely performing in both her training program and her pro-
pased profession.  On this basis, the court held that respondent was not
an “otherwize qualified handicapped individual” protected by § 504 and
that the deeision to exclude her was not discriminatory within the mean-
ing of §304. Although not dizputing the D'strict Court’s fact findings,
the Court of Appeals reversed, holding that in light of intervening
regulations of the Department of Health, Education, and Welfare
{HEW), § 594 required petitioner to reconsider respondent’s applieation
for admission without regard to her hearing ability, and that in deter-
mining whether respondent was “otherwize qualified,” petitioner must
confine its inguiry to her “academic and technical qualifications.” The
Court of Appenls also suggested that § 504 required "affirmative conduct”

¥
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Hold: There was no violation of §504 when petitioner concluded that

respondent did not yualify for admission to its program. Nothing in
the language or history of § 304 limitz the freedom of an educational
institution to require reasonable phy=iral gualifications for admission to
a4 clinieal training program. Nor has there been any showing in this
case that any action =hert of a substantial change in petitioner’s pro-
gram would render unreasonable the yualifications it imposed. Pp.
G-15.

(a) The terms of § 504 indicate that mere possession of a handicap is
not a permissible ground for assuming an inpability to function in a par-
ticular context, but do not mean thut a person need not meet legitimate
phy=ical requirements in order to be “otherwise qualified.”” An other-
wise qualified person iz one who is able to meet all of a program’s
requirements in spite of hiz handieap. HEW': regulations reinforce,
rather than contradict, 1his eonelusion.  Pp. 6-8,

(b) Section 504 does not compel petitioner to undertake affimnative
action that would di=pense with the need for effective oral cOTMMUN-
cation, <ueh n= Ly giving respondent individual supervision whenever
¢he attends patients directly or by dispensing with certain required
courses for respondent and trainmg her to perform some but not all of
the tusks a registered nurse is licensed to perform. On the record it
appears unlikely that respondent could benefit from any affirmative action
that HEW regitations reasonably could be interpreted as requiring with
regard to “modifications" of postzecondary educational pregrams to
accomniodate Fandicapped persons and the provision of “guxiliary aids”
such as sign-language interpreters. Moreover, an interpretation of the
regulations that required the extensive modifications neceszssiy to in-
clude respondent in the nursing program would raize grave doubts about
their validitv. XNeitker the language, purpose, mor history of §504
reveals an intent to ‘mpose an aflirmative action obligation on all re-
cipients of federal funds, and thus even if HEW has attempted to create
such an obligation it=elf, it lucks the authority to do so- Pp. &13.

(¢) The line hetween a lawtul refusal to extend affirmative action and
illegal diserimination against handieapped persons will not alwavs be
dear. and situarions may arise where a refusal
program to accommodate the needs of a disabled person amounie to
discrimination against the handicapped. In thiz case, however, peti-
tioner’s unwillingness to muke major adjustments in its nursing program
does rot constitute such discrimination, Uncontroverted testimony
esablished thut the purpose of petitioner’s program was to train persons
who could serve the nursing profession in all customary ways, ang this
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fype of purpese, far frem reflecting any animus against handicapped
individuals, is shared by many if not most of the institutions that train
perzons fo render professional service.  Section 504 imposes no require-
meont upon an edueational Institution to lower or to effect substantial
madifications of ztundards to accommodate a handicapped person,
Pp. 13-14,

574 F. 2d 1155, reversed and remanded,

Powzuy, J,, delivered the opinion for a unanimous Court,
L
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MOTICE : Thia onlalon (s subieet to formal revislon bn.»r’gfﬂhﬁt;ﬂﬁi
i the preliminary print of the United States Reporis. Readers are re-
uested to notif; the Reporter of Declslons, Bupremz Coury of. the
United Btates, Washington, D.C. 20043, of any t:pﬂsrgghlﬂl or other
formal errord, in order that corrections may be made before the pre-
ilmloary print goes to press. )

SUPKEME COURT OF THE UNITED STATES

No. 78-T11

Southeastern Community Col-)
lege, Petitioner,
.

On Writ of Certivrarl to the
TUnited States Court of Aj-

] ) seals for the Fourth Cireuit.
Frances B, Davis. 1

[June 11, 1979]
Mg, JusTice PoweLL delivered the opinion of the Court.
This ease presents a matter of first impression for this
Court:, Whether §3504 of the Rehabilitation Act of 1973,
which prohibits diserimination against an “otherwise qualified
handicapped individual™ in federally funded programs “solely
by reason of his handicap.” forbids professional schools froimn
, \\ imposing physical qualifications for admission to their elinical
' training programs,
\ o 1
Respondent, who suffers from a serious hearing disability,
seeks to be trained as a registered nurse. During the 1973-
~1974 academic year she was enrolled in the College Parallel
programm of Southeastern Community College, a state institu-
tion that receives federal funds. Respondent hoped to prog-
ress to Southeastern’s Associate Degree Nursing program,
completion of which would make her eligible for state certifi-
cation as a registered nurse. In the course of her application
to the nursing program, she was interviewed by a member of
the nursing faculty. It became apparent that respondent had
difficulty understanding questions asked, and on inquiry she
acknowledged a history of hearing problems and dependenc=
on a hearing aid. She was advised to consult an audiologist,
-On the basis of an examination at Duke University Medical
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Center, respondent was diagnosed as having a “bilateral,
sensori-neural hearing loss.” App. 127a. A change in her
hearing aid was recommended. as 8 result of which it was
expected that she would be uble to detect sounds “almost as
well as a person would who has normal hearing.” App. 127a-
128a. But this improvement would not mean that she could
diseriminate among sounds sufficiently to understand normal
spoken speech. Her lipreading . % 1ills would remain necessary
for effective communication: “While wearing the hearing aid,
she is weli aware of gross sounds occurring in the listening
environment. However, she can only be responsible for
speech spoken to her, when the talker gets her attention and
allows her to look directly at the talker.” App. 128a.
Southeastern next consulted Mary McRee, Executive Direc-
tor of the North Carolina Board of Nursing. On’the basis
of the audiologist's repot, McRee recommended that respond-
ent not be admitted to the nursing program. In McRee's
view, respondent’s hesrmg disability made it unsafe for her
to practice as a nurse.' In addition, it would be impossible
for re:]mndent to participate safely in the normal clinical
training program, and those modifications "hat would be
necessary to enable safe participation would pievent her from
realizing the benefits of the program: “Tc adjust patient

1 AeRee also wrote that respondent’s hearing disability could p1 ‘(‘Iude
ha1 practieing safely in “uny setting” allowed by “a license as L[icenzed]
P[ractical] N[urse}” App. 132a. Respondent contends that inasm:ch
as she already was licensed as a practical nurse, McRee's opinion was in-
herently incredible. Eut the record indicates that respondent had “not
vorked as a practical nurse except to do a little bit of night duty,” App.
32a, and bad not done that for several years before applying to South-
eastern. Acmrdmgh it i at leqst I“ klble to lﬂfE‘f that fe:prmder't m

da s0. In anyv ev ent, we nzte the ﬁndmg nf the D1=tﬁct Court that
Licensed Practical Nurse. unlike a Licensed Registered Nurse, gpemtes
under constant supervision and is not allowed to perform medical tasks
which require a gieat degree of technical sophistication.” 424 F. Bupp.
1341, 1542-1343 (EDNC 1976). '
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learning experiences in keeping with [respondent’s] hearing
limitations could. in fact. be the same as denying her full

learning to meet the objectives of your nursing programs.’

App. 132a-133a. ,

After respondent was notii  that she wasnot qualified for
nurs.ng study beravse of her hearing dise.bility, she requested
reconsideration of the deeision. Tha estire nursing staff of
Southeastern was assembled, and McRee again was consulted.
NMcRee repeated her conelugion that on the basis of the avail-
able evidence. responde.t “has hearing limitations which
could interfere with her safely ecaring for patients” App.
139a. Upon further deliberation, the staff voied to deny
respondent adinission.

Fezpondent then filed suit in the Unted States District
Cout for the Eastern District of Nort', Carolina, alleging
botn 8 viclation of § 504 of the Reha' ciiation Aet of 1973, 87
3tat §+4, as amended 20 U, S, C. § "94.7 and a denial of equal
~r Levilon and due process.  After a beneh trial. the District
Coart er.eveq judgmert in favor of Southeastern. 424 F,
Bonn, 1541 71976,. 1: confirmed the findings of the sndi-

*The . ute provides in £

the vize qualified Kandicapped individual in the United States, as
e} i saction 706 [G) of ti.i: tive, shall, sol*lv by reason of his handi-

ST, hf exclu wd frem the pasdeipation in, o be denied the benefits of, or

ae subjected to A<erimination under any program or activity receiving

Federal financial assisti w= o wunder ~ny program or activity conducted

by any Ezecutive agency ar Sy the ¢ nited States Postal Service. The

" head of each such agoncy shail promulgate such regulations as may be nec-

essary to carry out the ameadments to this section made by the Rehabd!tus
tion. Comprehensive Services, and Drvtlﬂpmental “Disabilities Act of 1978
Copivs of any proposed regulation chall be submitted to appropriate au-
thovizing committees of the Congress and such regulation may take effect
no earlier than the thirtieth day after the date on which such regulation
is 8o submii‘tfd &7 euch c«;mmittegs v

m,m C omprvlnu, “ive %i‘nurp, ind _T} ;npmf-nml D!.‘ﬂbl]!f!ﬁ- At‘t of 19-&!
92 Stut. 29=2.  Respondent a=<¢rt= no « om under thi= 1 rtion of the =tatute,

~J
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ologist that even with a hearing aid respondent eannot under«

stand speech directed to her except through lipreading, and

further found that,
“[T]n many situations such as an operation room. inten-
sive care unit, or post-natal care unit, all doctors and
nurses wear surgical masks which would make lip-reading
impossible. Additionally, in many gituations a Regis-
tered Nurse would be required to instantly follow the
physician's instructions concerning procurement of vari-
ous types of instruments and drugs where the physician
would be unable to get the nurse's attention by other
than vocal means.” [Id., at 1343.

Accordingly. the Court concluded that:
“[Respondent’s] handicap actually prevents her from
safely performing in both her training program and her
proposed profession. The trial testimony indicated
numerous situations where_[respondent’s] particular dis-
ability would render her unable to function properly. of
particular concern to the court in this case is the potential
danger to future patients in such situations.” Id., at
1345.

Based on these findings. the District Court concluded that
respondent was not an “otherwise qualified handicapped in-
dividual” protected against discrimination by § 504. In its
view, “[o]therwise qualified. can only be read to mean other-
wise able to function sufficiently in the position sought in
spite of the handicap. i proper trainirg and facilities are
cuitable and available.” Ibid. Because respondent’s disabil-
ify would prevent her from functioning ““sufficiently” in
Southeastern’s nursing  ogram. the Court held that the deci-
sion to exclude her was not discriminatory within the meaning
of § 542

¢ The District Court also dizmissed respondent’s constitutional claims,
The Court of Appeals affirmed that portion of the order, and respondent
las not sought review of this ruling.

Co
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On appeal, the Court of Appeals for the Fourth Circuit
reversed, 574 F. 2d 1158 (1978). It did not dispute the
District Court’s findings of fact, but held thas the Court had
misconstrued “504 : In light of administmtive regulatiorls

42 Fed. Reg! 22(‘176 (May 4, 1917).“ the appe]late Eourt pe-
lieved that § 504 required Scoutheastern to “reconsider plain-

tiff's application for admission to the nursing program without:

regard to her hearing ability.” Id.. at 1160. It concluded

that the District Court had erred in taking respondent’s
handicap into account in determining whether she was “other-

wise qualified” for the program. rather than confining its
inquiry to her “academic and technical qualifications.” Id.,
at 1161. The Court of Appeals also suggested that § 501
required “affirmative conduct” on the part of Southeastern to
modify its program to accommodate the disabilities of appli-
cants, “even when such modifications become ‘expensive.”
Id., at 1162,

Because of the importance of this issue to the many insti-
tutions covered by § 504, “e granted certloran 439U, 8, —
('lf)fQ) We now reverse.” -

i Relving on the plain language of the Aet, the Department of Health,
Edueation, and Welfare (HEW) at first did not promulgate any regulations
to implement §504. In a zfibzequent suit against HEW, however, the
U nmd thss f)l trict C‘Durt ffpr thv DMm‘t Df Ccﬂumbm hi?ld that Con-
Chrr,ry v. Matheus. 419 F, F:?upp. 922 (19:6)i The ensumg regulanons;
currently are embodied in.45 CFR pt. 84.

*In addition to challenging the construction of § 504 by the Court of
Appenls, Southeastern also contends that respondent ecannnt geek judicial
relief for violations of that statute in view of the absence of any express
private right of action. Respondent asserts that whether or not § 504
provides a private action, she may maintain¥er suit under 42 U. 8. C.
§1933. In light of our disposition of thiz case on the merits, it is unnee-
ezaaty to address these jzsnes and we express no views on them. See
Norton v. Mathews, 427 U. 8 524. 520-531 (1976): Moor v. County of
Alameda, 411 U. 8. 6037 S (1973); Uwited States v. Augenblick, 393
U. S. 348, 351-352 (1969).

i
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This is the first case in which this Court has been called
upon to interpret £504. It is elementary that “[t]he
starting point in every case involving the construction of a
statute 1s the language itself.”  Blue Chip Stamps v. Manor
Drug Stores, 421 1, 8, 723, 756 (1975) (PowkLt, J., concur-
ring); see Greyhound Corp. v. Mt. Hood Stages, Inc., 437
U, 8, 322,330 (1978): Santa Fe Industries, Inc. v. Green, 430
U. S. 462, 472 (1977). Section 504 by its terms does not
compel educational institutions to disregard the disalilities
of handicapped individuals or to make substantial modifica-
tions in their programs to allow disabled persens to partici-
pate. Insteasd: it requires only that an “otherwise qualified
handieapped. individual”™ not be excluded from participation
in a federally funded program “solely by reason of his handi-
cap.” indicating only that mere possession of & handicap is
not a permissible ground for assuming an inabifity to functmn
in' & particular context.”

8 The Act d=fines “handeapped individual” as follows:

ndieapped individual' means any individial who (A) has a

physical or mental di=ability which for such individual constitutes or re-
sults in a_substantial handicap to employvment and (B) can reasonably
be F‘Xpé(‘ttj‘?m henefis in terms of emplovability from voeational rehabili-

tation services provided pursuant to subchapters I and IIT of this chapter.

For the purposes of subchapters IV and V of this chapter, such term

means anv person who (A) has a physical or mental impairment which |
substantially hmits one or mofe of such per=oii’s major life activities, (BY
hias o record of =uch an impatrment, or (C) is regarded as having such an
impairment.” Section 7 of the F(]mhi]itqtimx Act of 1673, 87 Stat. 359,

gz amended. 88 Sat. 1619, 89 Stat. 2,20 U, 8. C. §706 (6).

Thie definition comports with our understanding uf §504. A perzon who

. h'ls a record of or is regarded as having an impairment may at present

‘e no actual incapacity at all” Such a person would be exactly the
kind of individual who could be “otherwise gualified” to participate in
CD\'E‘TPd prug‘mms And a péfscm “lm suﬁ'éfs fmm & limiting ph\-eic-s] or

the reqmremmtz nf various pmgnm.@i Thus n 15 clear that CD!’!ETEES

10
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. The court below, however., believed that the “otherwise

‘qualified” persons protected by § 504 include those who would

be ahle to meet the requirements of a particular program in

every respect except as to limitations imposed by their handi-

cap. See 574YF. 2d. at 1160. Taken literally, this holding

would prevent an institution from taking iuto account any

.t limitation resulting from the handicap. however disabling.

It assumes, in effect, that a person need not meet legitimate

physical requirements in order to be “otherwise qugliﬁéd "

We think the understandmgi of the District Court is'closer

tp the plain meaning of the statutory language. An uthen\lse

qualified person is one who is able to meet all of a pmgram 8
requirements in spite of his handicap.

The regulations promulgated by the Department of. Health,
Eduecation, and Welfare (HEW) to interpret § 304 reinforce,
rather than contradict. this conclusion. According to these
regulations, a “Iqlualified handicapped person” is, “[w]ith
respect. to postsecondary and vocational education services. a
handicapped person who meets the acadeﬁnc and technical .
standards requisite to admission or’ partlmpatlon in the
[schools] education program or activity . ...” 45 CFR
§84.3 (k)(3) (1978). An explanatory note states:

“The term ‘technica] standard%’ refers tD all nonagademic

the pmgmm in questlon 4.3 CFR pt. 84, App! A, at | p.
405 (emphasis supplied),

A further note emphasizes that legitimate physn:al qaalifica-
tions may be éssential to participation in particular programs.’

included among the class of- “handicapped” persons covered by § 504 a

range of individuals who could be “otherwise qualified.” See S. Rep. No.

1297, 93d Cong., 2d Sess., 3&—39 (1974). '
* The note states: °

“Paragraph (k) of §84.3 defines thz term ‘qualified handicapped_person.’

~  Throughout the regulation, thiz term is used instead of the statutory term

‘otherwise qualified handieapped person’ The Department believes that

11 S
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We think it clear. therefore. that HEW interprets the “other”
qualifications which a handicapped person may be required to
meet as including necessary physieal qualifieations,

111

The remaining question is whether the physical qualifica-
tions Southeastern demanded of respondent might not be
necessary for participation i its nursing program. It is not
open to dispute that. as Southeastern's Associate Degree

the District Court found. this ability also is indispensable for
many of the functions that a registered nurse performs
Respondent contends nevertheless that § 504, properly inter-
preted. compels Southeastern to undertake affirmative action
that would dispense with the need for effective oral communi-
cation. First, it is suggested that respondent ean be given
individual supervision by faculty members whenever she at-
tends patients directly. Moreover, certain required courses
might be dispensed with altogcther for respondent. It is not
necessary, she argues, that Southeastern train her to undertake
all the tasks a registered nurse is licensed to perform. Rather,
it is sufficient to make § 504 applicable if respondent might
be able to perform satisfactorily some of the duties of a regis-

the omission of the word ‘otherwise’ 1= necegsary in order to comport with
the intent of the statnte becau<e, read literally, ‘otherwize’ qualified handi-
capped person= include persons who are qualified except for their handicap,
rather than in spite of their handicap. Under such a literal reading, a
blind person possessing all the qualification= for driving a bus except sight
could be said to be otherwise qualified’ for the job of driving. Clearly,
stich a4 result was not intended by Congress. In all other respects, the
term: ‘qualified” and ‘otherwise qualified’ are intended to be interchange-
able” 45 CFR pt. &1, App. A, at p. 405,

12
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tered nurse or to hold some of the positions available to a

-registered nurse.® -

Respondent finds support for this argument in portions of
the HEW regulations discussed above. In particular. a provi-
sion applicable to postsecondary educational programs requires
covered institutions to make “imodifications” in their programs
to accommodate handicapped persons, and to provide “auxil-
lary aids” such as sign-language interpreters® Respondent

& The court below adopted a portion of thiz argument:

“[Respondent ¥] ability to read lipx aids her in overcoming her hearing
disability: however, it was_argued that in certain situations such ag in
an operating room FI]\‘irﬂm%f where surgieal masks are used, this ability
would be unavailing to ler. ’

“Be that as it may, in the medical community, there does appear to be a
number of setting= in which the plaintiff could perform satigfactorily ag an
RXN. =uch as in industry or perhaps a physician’s office. Certainly [re-
spondent] could be viewed ns possessing extraordinary insight into the
medical and emotional needs of those with Learing disabilities,

“If [respondent] meet= all the other eriteria for admission in-the pursuit
of her RN eareer, under the relevant North Carolina statutez, N, C. Gen.
Stat. §§ 90-158, et seq., it should rot be foreclosed to her simply because
she may not be able to function effectively in all the roles which registered
nurses may choose for their careers.” 574 F. 2d 11858, 1161 n. 6 (CA4

1978).

? This regulation provides in full: , ‘

“(u) Academic. requirements. A recipient [of federal funds] to which
this subpart applies shall make such modifieations to it« academie require-
ments A= are necessary to ensure that such requirements do not discrimi-
nate or have the effect of discriminating, on the basis of handieap, against
a qualified handieupped ayplicant or student. Academie requirements that .
the recipient can demonstrate are essential to the program of instruction
being pursued by such student or t6 any directly; related. licensing require-
ment will not be regarded as disctiminatory within the meaning of this
section. Modifications mgy include, changes in the length of time per-
mitted for the completion of degree requirements, substitution of specific
courses required for the completion of degree requirements, and adapta-
tion of the 'manner in which specific courses are conducted. -

5
I & 5

“(d) Auriliary aids. (1) A recipient to which this subpart applies shall

o,

L4

.
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argues that this regulation imposes an abligatian to ensure full

pariicipation in covered programs by handicapped individuals
and. in particular, requires Southeasternto make the kind of

- adjustments that would be necessary to permit her safe

participation in the nursing program.
- We note first that on the present record it appears unlikely

_respondent could benefit from any affirmative action that the

regulation reasonably could be interpreted as requiring. Sec-
tion 84.44 (d)(2). for example, explicitly excludes “devices or
services of a personal nature” from the kinds of auxiliary aids
a school niiist provide a handicapped individual. Yet the only
evidence in the record indicates that nothing less than close,
individual attention by a nursing instructor would be sufficient
to ensure patient safety if respondent took part in the clinical
phase of the nursing program. See 424 F. Supp.. at 1346.
Furthermare it also is reasgnably cleaf that §8444 (a) dges

necessary to accommodate respondent in the nurs;ng pmg‘ram
In light of respondent’s inability to funetion in elinical courses
without close supervision. Southeastern. with prudence could
allow her to take only academic classes. Whatever benefits
respondent might realize from such a rourse of study, she
would not receive even a rough equivalent of -the training a
nursing program normally gives. Such a fundamental altera-

take. such steps‘as are necessary to ersure that no handicapped student is
denied the benefits of, excluded from participation in. or otherwise sub-
jected to diicrimination under the education program or activity operated
by the recipient because of the absence of educational auxiliary aids for
students w nl impmréd Eensnﬁ m: mual or ;;pm}gmg Ekllls

-eﬁ'ecn\,e méihﬂd:nf mang arall) delxwred mngfIﬂle av allable to stu-

dent: with hearing impairments, readers in libraries for students with
visual impairments, classroom equipment adapted for use by students with
manual impairments, and other similar servicez and actions. Recipients
need not provide attendants, individually prescribed devices, readers for
persanal use or study, or other devices or services of a personal nature.”
45 CFR §84.44. o

£
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tion in the nature of a program is far riore than the “modifica-
tion"” the regulation requires.

Moreover, an interpretation of the regulations that required
the extensive modifications necessary to include respondeat in
the nursing program would raise grave doubts about their
validity. If these regulations were to require substantial ad-
justments in existing programs beyond those necessary to alim-
inate discrimination against otherwize qualified individuals,
they would do more than clarify the meaning of § 504. In-
stead. they would constitute an unauthorized extension of the
. obligations imposed by that statute.

The language and structure of the Rehabilitation Act of
1973 reflect a recoznition by Congress of the distinetion be-
tween the ev enhanded treatment of qualified handicapped
persons and affirmative efforts to overcome the disabilities
caused by handicaps. Section 501 (b), governing the employ-
ment of handicapped individuals by the Federal Government,
requires each federal agency to submit “an affirmative action
program plan for the hiring. placement, and advancement of
handicapped individuals , . . .” These plans “shall include
~ a deseription of the extent to which and methods whereby the
special needs of handicapped employees are being met.”
Similarly, § 503 (a). governing hiring by federal contractors,
requires employers to “take affirmative action to employ and -
advance in employment quahﬁed handicapped individ- |
uals . .. .” The President is required to promulgate regulag
tions to enfc;ree this section,

TUnder § 501 (¢) of the Aci. by contrast, state agencies such
as Southeastern are onlv “encourage[d] ... to adopt such
policies and procedures.”” Section 504 does nat refer at all to
affirmative action, and except as it applies to federal em-
ployers it does not provide for implementation by administra-
tive action. A comparison of thesé provisions demonstrates
that Congress understood accommodation of the needs of
handicapped individuals may require affirmative action and
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knew how to provide for it in those instances where it wished
to do s0.**~
Although an agency's interpretation of the statute under

~which is operates is entitled tc some deference, “this deference

is constrained by our obligation tc Lonor the clear mea.mng
of a statute, as revealed by ics language, purpose and history.”

International Brotherhood of Teamsters v. Daniel, 439 U. 8.
n. 20 (1979). Here neither the language, purpose,
nor history of § 504 reveals an intent to impose an affirmative
action c\bllgatmn on all recipients of federal funds.”* Accord-

10 ‘?«értmn 115 (a) of the Rehabilitation Aet of 1978 added to the 1973
Act 1 section authurlzmg gmnh tﬂ =taté umt- for ﬂ\t‘-" 11urp0=e le prcwld-
ing “such informati
sonnel such as 1merprpwrs for 1‘}1? c‘.mﬂ as may he necessary ta assxst
those entities in complying with thiz Aet, particularly the requiremente of
gection 504 92 Stat. 2071, codified at 20 U. 8. C. §775. This pmﬂsmﬂ
recognizes that on occasion the elimination of discrimination might invelve
some costz: it does not imply that the refusal to undertake substantial
changes in a program by itsell’ constitutes discrir - ation. Whatever effect
the availability of these fund~ might haveon s - - .ing the existence of
discrimination in some future case, no such fund. - e available to South-
agstern at the time respondent sougut admission to its nureing program.

11 The Government, in 4 brief amicus curiaein suppnﬁ of reapondent,
cites a report of the Senate Committee on Labor and Public Welfare on
the 1974 amendments to the 1973 Aet and several statements by iudividual
Members of Congress during debate on the 1978 amendments, some of
which indicate a belief that § 504 requires affirmative action, See Brief
for the Government az Amicuz Curige 44-50. But these isolated state-
ments by individual XMembers ‘of Congress or its committees, all made
after the enactment of the statute under consideration, cannot substitute
for a clear expréssion of Ieglslatnﬁ intent at the time of enactment.
Quern v. Mandley, 436 U, , 736 n. 10 (lgﬁl) Los Angeles Dept. of

- Water & Power v. Umchart 435 U. 8. 702, 714 (1978). Nor do these

comments, none of which represents the will of Congress as a whole, eon-
stitute subsequent “legislation” such as this Court might weigh in con-
struing the meaning of an earlier enuctment. Cf. Red Lion_ Broadcasting
Co. v, FCC, 395 U, 8. 367, 380-3R1 (1969). '

The Government also argues that various gmendmem‘s to the 1973 Act
mntamed in the Rehabilitation Act of 1978 further reflect Cangresﬂ ap-
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ingly. we hold that even if HEW has attempted to create such
an obligation itself, it lacks the authority to do so.
v

We do not suggest that the line between a lawful refusal
to extend affirmative action and illegal discrimination against
handicapped persons always will be clear. It is possible to
envision situations where an insistence on continuing past
requirements and practices might arbitrarily deprive genuinely
qualified handicapped persons of the opportunity to partici-
pate in a covered program. Technological advances can be
expected to enhance opportunities to rehabilitate the handi-
capped or otherwise {0 qualify thein for some useful employ-
ment. Such advances also may enable attainment of these
goals without .imposing undue financial and administrative
burdens upon a State. Thus situations may arise where a
refusal to modify an existing program might become unrea-
sonable and discriminatory. Identification of those instances
where a refusal to accommodate the needs of a disabled person
amounts to discrimination against the handicapped continues
to be an important responsibility of HEW,
proval of the affirmative action obligation created by HEW's regulations.
But the amendment most directly on point undercute this position, In
amending § 504, Congress both extended that section’s prohibition of dis-
erimination to “any program or activity conducted by any Executive
ageney or by the United Statex Postal Service” and authorized administra-
tive regulations to implement only this- amendment. See n. 2, -gupra.
The fact that no other regulations were mentioned supports an inference

that no others were approved.

-Finally, we note that the assertion hy HEW of the authority to promul-
gate any regulations under § 504 has been neither consistent nor long-

‘standing. For the first three vears after the section was enacted, HEW

maintained the position that Congress had not intended any regulations
to be issued. It altered its stand only affer having been enjdined to do
f0. Sce n, 4, supra. Thiz fact subztantially diminizhes the deference to
be given to HEW's present interpretation of the statute. See General
Electric Co. v. Gilbert, 429 U, 8. 125, 143 (1976).
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In this case. however, it is clear that Southeastern’s unwill
ingness to make major adjustments in its nursing program
does not constitute such discrimination. The uncontroverted
testimony of several members of Southeastern’s staff and
faculty established that the purpose of its program was to
train persons who could serve the nursing professicn in all
customary ways. See, e. g., App. 35a, 52a, 53a. 7la, 74a,

_This type of purpose, far from reflecting any animus against
handicapped individuals, is shared by many if not most of the

institutions that train persons to render professional service.
Tt is undlsp\,,n‘f:t4 that respandent could not partlclpate in

: upon an éducatmnal mstltutmn to lower or tQ éffect substan—

tial modlﬁcatmns of standards to accommodate a handicapped

person.!?
One may admire respondent’s desire and determination to

overcome her handicap. and there well may be various other
types of service for which she can qualify., In this case,
however, we hold that there was no violation of § 504 when
_Southeastem conicluded that respondent did not qualify for

12 Respnndem‘ contendz that- it is unclear whether North Carolina law
requires a reglstered nurse to be capable of performing all functions open
to that profession in order to obtain a licen=e to practice. although McRee,
the Executive Director of the state Board of Nursing, had informed South-
eastern that the law did so reqmrf- See App. 1381-139a. Respﬂndent.
furtlier argues that even if she is not capable of meeting North Carolina's
prezent licenzing requirements, she still might l-ucceed in ebtaining a license
in another juriadiction.

Respondent’s argument misses the point. Southeastern’s prngram, Etrllc-
tured to train persons who will be able to perform all normal roles of a
registered nurse, represents a legitimate academic poliey, and is accepted
by the State. In effect it seeke to ensure that no graduate will pose a
danger to the publie in any profeszional role he or she might be cast,
Even if the licensing requirements of North Carolina or some other State are
less demanding, nothing in the Act requires an educational institution te
lower itz standards. '

1
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admission to its program. Nothing in the language or history
of § 504 reflects an intention to limit the freedom of an educa-
for adn.’ssion to a clinical training program. Nor has there
been any showing in this case that any action short of a
substantial change in Southeastern’s program would render
unreasonable the qualifications it imposed.
v

Accordingly. we reverse the judgment of the court below,

and remand for proceedings consistent with this opinion,

So ordered.



